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STEARNS, District Judge. This sad case began when

twelve year old Ailsa Debold, irritated by a whistling tea
kettle, |eaned across a kitchen stove to turn off the burner.
Her bl ended cotton and pol yester sweatshirt came in contact with
t he burner and caught fire.! Ailsa suffered disfiguring second
and third degree burns to her chest and abdonen.

Ailsa’s nother, Elizabeth “Jane” W/ son, brought this
awsuit individually and as next friend of Ailsa.? Naned as
def endants were Union Underwear Conpany, Inc. (Union), the
manuf acturer of Ailsa’ s sweatshirt, Paradise Screen Printing
Conpany (Paradise), which had silk-screened a college | ogo on
the front of the sweatshirt, Sharky’'s Sportswear Conpany
(Sharky’s), the sweatshirt’s whol esaler, and Bradl ees of New
Engl and, the retail seller of the sweatshirt to Ailsa s nother.3
The sweatshirt was an adult-large size, purchased by Elizabeth

Wl son for her daughter in the Junior Mss Departnent of a

1Al sa was also wearing a t-shirt and cam sol e underneath
the sweatshirt. The sweatshirt and t-shirt were manufactured by
t he defendant Union. The cam sole was not. The renmains of the
cam sol e were not preserved.

2Ai l sa and her mother will be designated collectively in
this opinion as a singular “plaintiff.”

SSharky’s and Paradise are affiliated conpanies and
consequently were treated as alter-egos during the litigation.
Bradl ees was dropped from the case after seeking bankruptcy
protection for reasons unrelated to this case.
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Bradl ees store in Concord, New Hanpshire, sonme five and one-hal f
nmont hs prior to the accident.

The case was filed on January 29, 1993, and cane
previously before this court on plaintiff’ s appeal of a district
court order granting summary judgnent to all defendants. We
reversed the district court’s determ nation that the plaintiff’s
common-| aw products liability and failure to warn clainms were
pre-enpted by section 1203(a) of the Flammble Fabrics Act

(FFA), 15 U.S.C. 88 1191-1204. See Wlson v. Bradlees of New

England, Inc., 96 F.3d 552, 558-559 (1st Cir. 1996) (holding
that a manufacturer’s conmpliance with the FFA textile
flammability st andard IS rel evant, but not out cone
determ native). After remand and further discovery, the
district court granted summary judgnent to Union on so nuch of
plaintiff’s failure to warn clai mas invol ved the obvi ous danger
that clothing can catch fire.

Trial began on April 6, 1999. At the close of
plaintiff’'s evidence, the district court granted Union’s notion
for judgnent as a matter of |aw on the balance of plaintiff’'s
failure to warn claim Judgnent also entered for Sharky's on
plaintiff’s claim's) of ordinary negligence. The case was
submtted to the jury on the remaining clainms of defective

desi gn, negligent nmanufacture, and strict products liability.
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The jury, in answering a special verdict question, found that
the sweatshirt had not been defectively designed and, pursuant
to the instructions on the verdict slip, answered no further
guestions. Judgnment thereafter entered for Union and Sharky’s
and this appeal ensued.

DI SCUSSI ON

Plaintiff raises a variety of issues on appeal, the
majority of which involve evidentiary rulings made by the
district court. At oral argunment, plaintiff’s counsel stated
that the alleged errors had been briefed in their considered
order of inportance. Consequently, they will be addressed for
the nmost part in the same sequence.

Dism ssal of the Failure to Warn C ai m

On February 3, 1999, two nonths prior to trial, the
district court entered partial summary judgnent for Union,
di smssing so much of plaintiff’s failure to warn claim as
i nvol ved an obvious danger. \Vhile rejecting Union’s argunent
that plaintiff was required to prove causation by expert
testinmony, the district court tentatively agreed that the danger
that clothing can catch fire if exposed to a heated stove burner

is “probably obvious.”* However, in |light of Ailsa s deposition

“Under New Hanpshire | aw, a manufacturer is not required to
gi ve war ni ngs agai nst obvi ous dangers associated with the use of
a consuner product. Cheshire Medical Center v. WR. G ace &
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testimony that she had been warned by her parents that fabrics
can burn and that her clothing should be kept away from hot
objects like stoves, the district court concluded that any
necessity for a superabundant warning in Ailsa s case was
“obviated.”® The court, however, reserved for trial the issue
whet her Union had a duty to warn of the “particular”
flanmability characteristics of the sweatshirt that were not
obvi ous, specifically the possibility that the sweatshirt could

“ignite spontaneously,” could “be very difficult to extinguish,”
or could “nmelt and cause a nore severe burn.”

At the close of plaintiff’s evidence, the district
court granted Union’s notion for judgnment as a matter of |aw
pursuant to Rule 50(a) on the remainder of the duty to warn
claim The district court’s reasoning was set out in a witten
opi nion denying plaintiff’s notion for a newtrial. The court
found that plaintiff had failed to prove that a nore

particul arized warning as to the unwonted flammability

characteristics of the sweatshirt would have prevented Ailsa’'s

Co., 853 F. Supp. 564, 566-567 (D.N. H. 1994), aff’d, 49 F.3d 26
(1st Cir. 1995).

SAt trial, Ailsa also testified that she al ways took care to
insure that the kettle conpletely covered the burner because of
t he danger to her cl ot hing.
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spont aneous act of reaching for the kettle.® Review of the

district court’s Rule 50(a) rulingis plenary.” lrvine v. Mirad

Skin Research Laboratories, Inc., 194 F.3d 313, 317 (1st Cir.

1999).

Plaintiff’s attack on the district court’s ruling has
two facets. First, plaintiff clains that the court erred by
viewing the effect of a warning from Ailsa’ s vantage, rather
than fromthe perspective of her mother. The argunent is based

on a msreading of Bellotte v. Zayre Corp., 352 A 2d 723 (N H

1973).8 In Bellotte, the New Hanpshire Suprenme Court held that

6Under New Hanpshire law, strict liability, as well as
negli gence, requires proof of causation. Thi bault v. Sears
Roebuck & Co., 395 A.2d 843, 847 (N H 1978).

Plaintiff does not quarrel with the district court’s ruling
t hat no warni ng of the obvi ous danger that clothing can burn was
required.

8Plaintiff’s argument that the district court erred in
excluding Eli zabeth Wlson’s testinony, that had the sweatshirt
di spl ayed a warni ng | abel, she would have acted differently (by
not purchasing the sweatshirt or by being nore enphatic in

warning Ailsa of the danger of fire), is premsed on the
m staken contention that the court should have adopted the
Bellotte “reasonable parent” standard. In any event, the

district court properly excluded the testinony under Rule 701 as
specul ati ve and not based on Elizabeth Wl son’ s cont enporaneous
perceptions, a ruling well within the court’s discretion. See
WAshi ngton v. Departnent of Transportation, 8 F.3d 296, 299-300
(5th Cir. 1993). O the two cases cited by plaintiff for the
contrary proposition, the first, Laram e v. Sears Roebuck & Co.,
707 A.2d 443 (N.H 1998), is not on point as the defendant
rai sed no objection on appeal to the witness’'s testinony that
had she been warned of the danger of scal ding wastewater, she
woul d not have bathed her baby in the sink while the di shwasher
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because a five year old child inherently |lacks the capacity to
appreci ate the unavoi dable flammbility danger inherent in all
clothing, to frame the “unreasonably dangerous” test fromthe
perspective of the child (as the plaintiffs in Bellotte urged)
woul d “rmake the seller an insurer, a path we decline to follow.”
Id. at 725. Consequently, the court determ ned that the test
should be framed in terns of the child s parent who purchased
the clothing. The court, however, cautioned that “when it is
practical to do so the warni ng should be given to the person who
will use the product.” 1d. Ailsa was twelve years ol d when the
acci dent happened and, in contrast to the five year old child in
Bellotte, or the three year old child in Price v. Bic Corp., 702
A.2d 330 (N.H 1997), nothing in the record suggests that she

| acked the capacity to understand a warning.?®

was running. The second case, Cyr v. J.1. Case Co., 652 A 2d
685 (N.H 1994), is also distinguishable. 1In Cyr, a percipient
witness to a construction accident was properly permtted to
testify as to what her probable reaction would have been if she
had heard an alarm as a bulldozer backed up. The court,
however, also ruled that the trial court had properly excluded
the wtness's testinony speculating on what the victins

probabl e reaction woul d have been. 1d. at 691.

°On our reading of the affidavit submtted by Ailsa in
opposition to partial summary judgment we do not necessarily
agree with the district court’s remark that Ailsa woul d not have
“understood and appreciated the particular flammability
characteristics of the sweatshirt . . ., if those warnings had
been provided.” (Ailsa testified that she was not “aware” of
t hese characteristics, not that she did not conprehend them.
We do, however, agree with the district court’s nore fundanent al
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The second facet of plaintiff’'s attack is directed to
the district court’s failure to instruct the jury as to the so-

called “read and heed” presunption approved by Restatenment

(Second)., Torts, 8§ 402A, comment j.

VWhere warning is given, the seller my

reasonably assunme that it will be read and
heeded; and a product which is safe for use
if it is followed, is not in defective

condition, nor is it unreasonably dangerous.
VWile it is clear fromplaintiff's brief that it is Elizabeth
WIlson and not her daughter for whom the presunption is
principally advocated, Ailsa, as Bellotte instructs, is the
appropriate focus. \While the district held, accurately in our
view, that no evidence had been presented that a particularized
warning would have prevented Ailsa s instinctual reaction,
plaintiff’s argunment also founders on the fact that New
Harmpshi re has not adopted the “read and heed” presunption, and
we will not do so on its behalf. Plaintiff chose to bring this
lawsuit in federal court. “[L]itigants who reject a state forum
in order to bring suits in federal court wunder diversity
jurisdiction cannot expect that new trails will be blazed.”

Rvan v. Royal Ins. Co. of Anerica, 916 F.2d 731, 744 (1st Cir.

1990) . See also Cheshire Medical Center, 49 F.3d at 35

conclusion that plaintiff “offered no [conpetent] evidence that
such [particularized warnings] wuld have altered Ailsa’s
conduct .”
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(declining to predict an expansion of the doctrine of strict
liability under New Hanpshire lawin |ight of the state Suprene
Court’s historically conservative approach to products liability
l aw) .

The Sears & Roebuck Conpl ai nt

I n October of 1998, plaintiff filed a separate | awsui't
inthe Massachusetts Superior Court agai nst Sears & Roebuck, the
manuf acturer and seller of the stove, claimng that a defective
heating element had been the proximate cause of Ailsa’'s
injuries. On the fifth day of trial, while cross-exam ning
Ail sa, counsel for Union asked whether she had “ever clainmed
that it was the stove that caused your injuries?” A seasonable
obj ection was made. At sidebar, both counsel proceeded on the
correct assunption that the adm ssibility of the Sears & Roebuck
conpl ai nt depended on whether the pleadings were facially
inconsistent. This precipitated a debate over the significance
of the use of the definite article “the” (instead of the
indefinite article “a”) to describe proxi mate cause in the Sears
& Roebuck conplaint. The district court, apparently believing
that the distinction made a difference, overrul ed t he objection.
Uni on’ s counsel then asked Ailsa if she had retained a | awer to
file suit against Sears & Roebuck. To this question Ailsa

responded: “l can’t be sure. That’'s left in nmy nother’s hands,
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| don’t know.” After showing Ailsa the Sears & Roebuck
conpl aint, counsel then asked: ®“And on page two of that
conpl aint do you claimthat the injuries that you sustai ned were
the direct and proxi mate result of Sears, Roebuck?” When Ail sa,
under st andably perplexed, replied “I don't renember that,”
plaintiff’s counsel renewed the objection. The court responded
by refusing to adnmit the Sears & Roebuck conplaint as an
exhi bit. A few mnutes later, counsel for Sharky’ s returned
briefly to the subject, asking Ailsa whether in the conplaint
agai nst Sears & Roebuck she had alleged that her injuries
“[were the direct proximate result of the carelessness,
negligence, and it goes on here tal king about [the] defectively
desi gned stove and | ack of warnings, is that correct?” To this
clumsily constructed question, Ailsa answered “correct.”

The adm ssion of inconsistent statements nade in
separate judicial proceedings to inmpeach a party is within the

sound discretion of the trial judge. Vincent v. Louis Marx &

Co., Inc., 874 F.2d 36, 41 (1st Cir. 1989). 1In exercising that

di scretion, the court nust nmake an initial determ nation that
the dueling pleadings are in fact contradictory. Cf. Kassel v.

Gannett Co., Inc., 875 F.2d 935, 952 (1st Cir. 1989). It nust

t hen deci de under Rule 403 whether the probative value of the

i nconsistent pleading is outweighed by the danger of wunfair
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prejudice to the party against whomit is offered. Vincent, 874
F.2d at 41. It is true, as Sharky's points out, that in Estate

of Spinosa v. International Harvester Co., 621 F.2d 1154, 1157

(st Cir. 1980), we focused on the inconsistency between
pl eadi ng an event as “a cause” or as “the sole cause” of an
accident. However, we are not certain that this parsing has the
sane legal force that it mght once have had, given the
contenporary practice of defining proximte cause (however

pl ead) as neaning “a substantial factor in bringing about the

[ conpl ai ned of] harm "1° See Wel dy v. Town of Kingston, 514 A. 2d

1257, 1260 (N. H 1986) (enphasis added).

But if we were to assune that the district court erred
in permtting Ailsa to be cross-exam ned on the Sears & Roebuck
conplaint, we are confident that the error was harm ess. Even
supposing that the jury was able to grasp the syntactic point

t hat Sharky’s counsel was trying to make, we cannot say that

Pl aintiff'’s conplaint that the district court did not
enpl oy Rul e 403's bal ancing test before permitting Ailsa to be
cross-exam ned about the Sears & Roebuck conplaint is not borne
out by the record. While the judge permtted a few questions
about the conplaint to be put to Ailsa, he refused to admt the
conplaint or any portion of it into evidence. Under the
circunstances, we presune that the judge’'s calibrated decision-
maki ng reflects a striking of the bal ance that Rul e 403 demands.
There is no requirenent that a judge place on the record a
particul ari zed anal ysis of his thought processes in ruling on an
objection, especially where, as here, his actions speak for
t hensel ves.
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t eenaged Ail sa’ s adoptive answer to an awkward | eadi ng question

“affected the outcome of the trial.” N eves-Villaneuva v. Soto-

Ri vera, 133 F.3d 92, 102 (1st Cir. 1997).

The Dism ssal of Negligence O ains Agai nst Sharky’'s

At the close of plaintiff’s evidence, the district
court entered judgnment as a matter of law in favor of Sharky’'s
on plaintiff’s claim of ordinary negligence, while permtting
the case to go forward on the claim of strict products
liability. Plaintiff’s common-|aw cl ai m agai nst Sharky’ s was
prenmi sed on an allegation of negligent design. As the trial
court observed in denying plaintiff’s notion for a new trial,
because Sharky's had played no role in the design of the
sweatshirt, the claim could only be construed as inpugning

Sharky’s role in fabricating the sweatshirt’s college |o0go.?*?

Uplaintiff’s |ate-bloom ng “negligent nmarketing” theory,
what ever its substance, nerits little discussion as there is no
evidence in the record that Sharky’'s had supplied the adult-
sized sweatshirt to Bradlees with the know edge that it woul d be
mar keted to children. Moreover, the undi sputed evidence is that
Ailsa’s nother bought the sweatshirt in Bradl ees Junior M ss
Depart nent because Ailsa had outgrown <children’s wear.
Plaintiff points us to an invoice reproduced in the Appendi x as
“undi sput ed” proof that “Sharky’s sold the garnents to Bradl ees
for the age 7-14 departnment.” The invoice, however, was never
admtted as an exhibit at trial.

2Pl aintiff’s argument, that because the trial court held
Union to a duty of reasonable care in designing and testing the

sweatshirt, “if this were true for Union it would also be true
for Sharky’s,” confuses liability under the |l aw of negligence
with Sharky' s potential liability as an internediate vendor

-13-



Agai n, our review of the propriety of granting Sharky s Rule
50(a) motion is de novo.

The cl ai m agai nst Sharky’ s was pegged on the idea that
for a penny nore Sharky’s could have used flame-retardant ink
rather than ordinary ink in printing the logo. The suggestion
was that flanme-retardant i nk m ght have prevented t he combusti on
of the sweatshirt, or mght have resulted in a |lower intensity
burn to Ailsa.'® MWhatever viability this theory m ght have had
col | apsed when the district court placed limts on the testinony
of two of plaintiff’s expert w tnesses, Gordon Danmant and Dr.
Philip Col ver.

Damant is a chem st and self-styled “internationally
recogni zed authority on the flammbility of consumer products.”
The court ruled that while Damant woul d be permtted to testify
to matters involving chem stry and the flanmabl e properties of

pol yvi nyl chl oride and pl astisols, he would not be permtted to

under strict products liability |aw. Moreover, we agree with
Sharky’s that plaintiff failed to preserve the issue whether
Sharky’s had a duty under New Hampshire law to independently
test the sweatshirt for hidden design defects. Even had the
i ssue been preserved, we doubt that New Hanpshire woul d inpose
such a duty on a seller who 1is not also the manufacturer of a
product. See Buckinghamv. R J. Reynolds Tobacco Co., 713 A 2d
381, 385 (N.H 1998).

No evidence was offered as to the sweatshirt’s point of
ignition other than photographs and testinmny indicating the
general |ocation of Ailsa s burns.
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testify to usages and practices in the silk-screening industry,
or to the commercial feasibility of printing shirt logos with
fl ame-retardant i nk. While the parties treat the ruling as

falling under the reliability prong of Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U S 579, 589-590 (1993), it is

apparent from the trial transcript that the district court’s
focus was on Damant’ s | ack of rel evant know edge and experi ence.
Damant testified that he had no famliarity with the silk-
screening industry, ink manufacture or | ogo design, that he had
never conducted a conparison test of flanme-retardant and
ordi nary inks, and that he knew of no silk-screener who in fact
used flane-retardant ink to inprint logos. His only know edge
of the use of flame-retardant ink by clothing manufacturers was
gl eaned from a tel ephone conversation with an ink vendor who
told himthat it was used for children’s sleepwear. There was
no abuse of discretion in limting Damant’s testinony. Ferrara

& Di Mercurio v. St. Paul Mercury | nsurance Co., 240 F.3d 1, 8

n.4 (1st Cir. 2001).

Dr. Colver’s excluded testinmony merits one paragraph
in plaintiff’s ranmbling brief. The district court refused to
permt Dr. Colver to testify to a conversation he had had with
an ink vendor supposedly confirmng that the price of flane-

retardant ink would have added only a penny’s cost to the
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printing of the sweatshirt’s | ogo. Li ke Damant, Dr. Col ver
testified that he had no know edge of the silk-screening
i ndustry or of printing inks, he had never tested the
flammability of a logo printed with flame-retardant ink, he had
no famliarity with the conmposition of the logo affixed to
Ailsa’s sweatshirt, and he had no opinion as to whether the | ogo
had contributed to the sweatshirt’s ignition or its rate of
burn. Dr. Colver also testified that he had no idea whether
flane-retardant ink is readily obtainable or w dely used by
Sil k-screeners on any garnents other than children s sl eepwear.
Again, the district court did not abuse its discretion in paring
testinmony that Dr. Colver was not conpetent to offer. See

CGeneral Electric Co. v. Joiner, 522 U S. 136, 146 (1997).

Excl usi on of the Expert Vi deotapes

After remand of the case to the district court, a
revi sed di scovery schedul e set a deadline for plaintiff’s expert
di scl osures of Novenmber 1, 1997, and for conpletion of al
di scovery by July 1, 1998, in anticipation of a July trial date
(later continued to October and then to April 6, 1999).1% On
August 12, 1998, plaintiff produced to defendants a videotape

prepared by Dr. Charles Beroes, a chem cal engineer retained by

¥t is wundisputed that plaintiff never requested an
extension of either of the rel evant deadli nes.
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plaintiff as an expert witness. On January 14, 1999, a second
vi deotape materialized, prepared by another of plaintiff’'s
desi gnat ed experts, Gordon Damant.®® VWhile plaintiff’s brief is
not terribly informtive about the contents of the two
vi deot apes, it does state that “[t] he tapes show graphically and
inreal time the CS 191-53 apparatus and it’s [sic] operation,
t he sudden and dramatic flare-up of the sweatshirt sanple when
ignited, the fact that cotton/pol yester does nelt and drip, that
newspaper does pass the CS 191-53 standard and that flane
retardant cotton is a reality.”® At trial, Union and Sharky’s
objected inter alia to the bel ated di scl osure of the videotapes.
The district court, pursuant to Rule 37(c)(1l), struck the
vi deot apes as exhibits. 1’

According to Rule 26(e)

15Bot h Dr. Beroes and Danmant were deposed by defendants. At
the depositions, neither Dr. Beroes or Damant indicated an
intention to prepare any additional videotape (other than a
mannequi n denonstration tape) to illustrate trial testinony.

8Cs (Commerci al St andar d) 191-53 is the federal
flammability standard for textiles, 16 C.F. R part 1610.

YAnot her vi deotape showi ng mannequi n denonstrations of
burning sweatshirts, which had been tinmely disclosed, was
excl uded by the district court in an October 26, 1998 pretria
ruling as scientifically unreliable because of its failure to
replicate in any neaningful way the known facts of Ailsa’s
acci dent. See Bogosian v. Mercedes-Benz of North Anerica, Inc.,
104 F.3d 472, 479-480 (1st Cir. 1997). Plaintiff has not
appeal ed this ruling.
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[a] party who has nmde a disclosure under
subdi vision (a) or responded to a request
for discovery with a disclosure or response
is under a duty to supplenment or correct the

di scl osure or response to i ncl ude
information thereafter acquired if ordered
by the court or in the follow ng

ci rcumst ances:

(1) A party is under a duty to suppl enent at
appropriate intervals its disclosures under
subdivision (a) if the party learns that in
sone materi al respect the information
di sclosed is inconplete or incorrect and if
t he additional or corrective information has
not otherw se been made known to the other
parties during the discovery process or in
writing. Wth respect to testinony of an
expert fromwhom a report is required under
subdivision (a)(2)(B) the duty extends both
to informati on provi ded t hrough a deposition
of the expert, and any additions or other
changes to this information shall be
di scl osed by t he time t he party’s
di scl osures under Rule 26(a)(3) are due.

In 1993, the Federal Rules were anmended to add Rule 37(c)(1),
which as it appeared at the time of trial, stated in relevant
part that “[a] party that w thout substantial justification
fails to disclose information required by Rule 26(a) or Rule
26(e)(1) shall not, wunless such failure is harmess, be
permtted to use as evidence at trial . . . any

i nformati on not so disclosed.”*® The anmendnent gave teeth to a

significantly broadened duty to supplement Rule 26 disclosures

BRule 37(c) (1) was further anended in 2000 to make cl ear
that a party’'s failure to conply with the supplenentation duty
i nposed by Rule 26(e)(2) was al so sancti onabl e.
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by maki ng mandatory preclusion “the required sanction in the

ordi nary case.” Klonski v. Mahlab, 156 F.3d 255, 269 (1st Cir.

1998) .

The authority of a trial court to exclude an exhibit
that is untinmely produced under the deadlines set by a case
managenment order was wel | -established before the 1993 anmendnent

to the Rules.!® Fusco v. General Mtors Corp., 11 F.3d 259, 265

(1st Cir. 1993) Indeed, we held in Fusco (a pre-anmendnent case)
that the duty of a party to seasonably supplenment its
di sclosures under Rule 26(e) “carries with it the inplicit
authority of the district court to exclude such materials when

not tinmely produced even if there was no rigid deadline for

production.” See also Wllianms v. Mnarch Machi ne Tool Conpany,

Inc., 26 F.3d 228, 230 (1st Cir. 1994).
We are unpersuaded by plaintiff’s contentions that the

di sputed videotapes were offered not "“as reenactnents but as

illustrations of scientific principles” and that under Fusco her

¥l'n an October 16, 1998 pretrial order, the district court
gave the parties until Novenmber 13, 1998, to supplenment their
expert disclosures “solely with respect to the bases and reasons

for previously disclosed expert opinions.” The court also
adnoni shed the parties that “[n]o new expert opinions shall be
di scl osed as part of the supplenmental disclosures.” The Damant
vi deot ape was produced well after this deadline. The Beroes

tape, while it was produced prior to November 13, 1998, appears
fromplaintiff’s cursory description to have far exceeded the
scope of the supplenentation permtted by the court.
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experts “were clearly permtted to proceed in the manner they
did to prepare their presentation prior to trial.” The first
contention parrots our acknow edgnent of a sim |l ar argunment made
by the defendant in Fusco and our comrent that “[s]cientific
princi ples, when denonstrated in a fairly abstract way, are
quite unlikely to be confused with the events on trial.” FEusco,
11 F.3d at 264 n.5. However, we upheld the trial court’s
exclusionary ruling in Fusco because the videotape at issue was
not sufficiently close in appearance to the circunstances of the
actual accident to avoid the risk of confusion on the part of
the jury. Based on what plaintiff tells us of the content of
the videotapes in dispute here, we affirmthe district court’s
ruling for the sanme reason. The second statenment is apparently
based on our observation in Fusco that “experts, |ike |awers
t hensel ves, may increase their efforts as trial approaches, and
we do not suggest any general bar to an exhibit created in good
faith for the expert after initial discovery.” ld. at 266

Nevert hel ess, we also noted that “where a di scovery request for
the expert’s materials has been nade, the later attenpt to add
new exhi bits designed for the expert’s use at trial is subject
to reasonabl e supervision by the trial judge.” |d. This is
particularly the case where, as here, the district court was

entitled to find that the sweepi ng and argunentative content of
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the disputed videotapes “would have conprom sed [defendants’]
pretrial preparations and that the supplenentation cane too | ate
to be "seasonable.’” 1d.

Per haps recogni zi ng t hat the powers of a district court
to enforce its case nanagenent orders and the suppl enentation
duties inmposed by Rule 26 wll not Ilightly be disturbed,
plaintiff argues that the court erred in not personally view ng
the tapes “to see whether or not they offend[ed]” Rule 26 before
entering its ruling.? The short answer is that Rule 37(c) (1),
which requires the near automatic exclusion of Rule 26
information that is not tinely disclosed, inmposes no such
obligation on the trial court. Rather it is the obligation of
the party facing sanctions for belated disclosure to show t hat
its failure to conply with the Rule was either justified or
harm ess and therefore deserving of some | esser sanction. See

Hei dt man v. County of ElI Paso, 171 F.3d 1038, 1040 (5th Cir.

1999); Sal gado by Sal gado v. General Mdtors Corp., 150 F.3d 735,

741-742 (7th Cir. 1998). This is a burden that plaintiff made

no attenpt to shoul der, and the district court did not abuse its

20We find no indication in the record that plaintiff ever
requested that the court view the videotapes before nmaking its
ruling. W do not suggest that a district court has a duty to
do so in the face of a belated request, although we would not
di scourage a trial court fromundertaking such a view ng should
simlar circunstances arise.
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discretion in inposing Rule 37(c)(1)’'s “self-executing”
sanction. See Advisory Commttee Notes to the 1993 Anendnents.

The Verdict Slip

Question one of the special verdict slip asked the jury
whether it found the sweatshirt and t-shirt to have been
def ectively designed. The jury answered “no,” and foll ow ng t he
slip’s instructions, concluded its deliberations. Plaintiff
argues that question one, by pretermtting the jury's
del i berations, unfairly removed the issue of Union’s alleged
negligence from the jury’'s consideration. The gist of
plaintiff’s contention is that “[i]t was perfectly possible for
the jury to find that the sweatshirt and t-shirt were reasonably
saf e as desi gned and manuf actured by Uni on but the Uni on shoul d,
in the exercise of due care, have avoided selling the garnments
into the childrens’ [sic] market.”

What ever the substantive nmerits of plaintiff’s
“negl i gent marketing” theory, it was never cogently advanced at
trial. W t hout objection, the district court instructed the
jury on plaintiff’s claim that Union was negligent “when it
desi gned the garnents in question . . . and that the defendant’s
negligence resulted in certain defects [that caused or
contributed to plaintiff’s injuries].” The district court was

not asked to, nor did it volunteer to instruct on a theory of
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“negligent marketing.” While plaintiff’s counsel obliquely
rai sed the issue in objecting to the conposition of the verdict
slip,? counsel nmde no objection to the onmssion of an
instruction on “negligent marketing.” It is settled |awthat a
party who fails to | odge a proper objection to an omtted jury
instruction waives the issue on appeal. Fed. R.Civ.P. 51 (“No
party may assign as error the giving or failure to give an
instruction unless that party objects thereto before the jury

retires to consider its verdict”); Poulin v. Greer, 18 F. 3d 979,

982 (1st Cir. 1994) (counsel’s failure to object to the om ssion
of a requested jury instruction waived the issue on appeal).
VWile plaintiff mkes the passing point that Union “never
contested” the appropriateness of selling an adult-sized
sweatshirt to be worn by a twelve year old girl, that is
expl ai ned by the fact that the i ssue was never raised at trial,
and only bl ossoned on appeal.

Limtati ons on Expert Medical Testinmony

21Counsel’s objection was as foll ows:

| think that precludes the jury from considering ny
al l egati ons of negligence, which is found in Count 11

of my original conplaint, dealing with marketing and
selling of the sweatshirts in question. And by the
| anguage of the special verdict formand the order of
deli berations it precludes the jury from considering
t hose aspects of our claim
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Plaintiff next conplains that the district court abused
its discretioninlimting the testinmony of Dr. Ransey Choucair.
Dr. Choucair was one of Ailsa s treating physicians whose
testimony was submtted by way of a videotaped deposition. The
maj ority of defendants’ objections to Dr. Choucair’s testinony
were overrul ed, although the court struck the answer to the
guestion: “[When sonething nelts on skin, do you have an
opinion as to whether that burn is deeper?” Dr. Choucair
testified that the severity of a burn generally depends on the
duration of the skin's contact with the flame and the flanme’'s
intensity. However, he prefaced his answer with a disclainmer.

My experience with treating patients who

have burn scars over different parts of

their body is that when sonmeone’s history

inmplies that whatever was stuck to their

skin, whatever it may be, whether it was

part of clothing or external environnment
that was burning and stuck to their skin,

the burn tends to be deep. Is it deeper
than it would have been otherw se? It’s
i npossible to know. . . . (Enphasis added).

The reason for Dr. Choucair’s hesitancy becane apparent a few
m nutes |later when plaintiff’'s counsel sought to elicit an
opinion from Dr. Choucair as to whether a burn from a fabric
that nmelts on the skin would be nore severe than a burn from a
fabric that “ashes.” Dr. Choucair qualified his reply by

stating: “[T]hat’s clearly not nmy area of expertise.” There can
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be no error in excluding the opinion of an expert w tness that
he candidly adnmits is beyond his conpetence. ??

Catch-Al |l Arqgunents

Under a caption objecting to limtations placed by the
district court on the pretrial discovery and the trial
presentation of evidence relating to the failure to warn claim
plaintiff repeats many of her earlier argunments, while listing
a potpourri of largely extraneous topics that she w shes the
court had allowed her to develop nore fulsonely at trial,
ostensibly to show Union's “superior know edge” of the danger
its products posed to children. They include: (1) the court’s
refusal to admit as an exhibit a 1972 report by the Secretary of
the Departnent of Health, Education and Wlfare <calling
attention to the fact that burn injuries caused by the
accidental ignition of clothing “strike disproportionally at the
young and the elderly”; (2) the court’s refusal to admt
evi dence that a senior Union executive was “surprised” to |earn
that a 1979 burn accident involving a child s blended

cotton/ polyester shirt was caused by heat from a camera | anp;

22Dr . Choucair’s testimny on this point, even if
adm ssi bl e, woul d have been cunul ative of the testinony of Dr.
Beroes, who testified to the risks posed by fabrics that nmelt on
t he skin. The district court, in its pretrial order, had
cautioned the parties that it would not permt the repetition of
simlar opinions by successive expert w tnesses.

-25-



(3) the court’s refusal to permt plaintiff to nmake “proper use”
at trial of evidence of prior burn accidents involving
children’s wear nmanufactured by Union; (4) the court’s refusal
to permt plaintiff to take a deposition of Union’s in-house
counsel regarding these prior occurrences; (5) the court’s
refusal to permt a bel ated deposition of the “warnings expert”
retained by Union (who did not testify at trial); (6) the
court’s tentative refusal to admt a 1989 Rhode |Isl and tel ephone
survey suggesting “that consuners are, in fact, not as aware of
the flammability of their clothing as one m ght suspect”; (7)
the court’s refusal to adnmt evidence that the garnent industry
had | obbi ed agai nst any strengthening of the FFA flammbility
standard; (8) the court’s refusal to permt testinmony that a
Union official was aware of an article witten by an expert
witness friendly to the garnent industry advocating the placing
of warning |abels on adult clothing; and (9) the court’s
refusal to permt Dr. Colver to testify that such warnings are
an inherent feature of conpetent design. According to
plaintiff, the cunulative effect of these restrictive rulings
was to deprive her of the opportunity to argue for an award of

“enhanced conpensatory” danmmges. 23

2We find this argunment particularly puzzling as the jury
found no basis for awarding any damages at all, much |ess an
award of enhanced damages.
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We have exam ned each of the alleged errors that can
be located in the record and find no error.2 The bulk of the
mat eri al excluded or restricted by the district court consi sted
of stale hearsay and |largely irrelevant and prejudicial
meanderi ngs. Plaintiff's allegation that the district court
prohi bited her from making “proper use” of prior burn accidents
involving Union’s blended cotton/polyester garments deserves
coment only because of the extent to which plaintiff's brief
unfairly characteri zes the rulings of the district court. 1In an
order issued two nonths prior to trial, the court denied Union’s
nmotion to exclude all evidence of prior burn accidents involving
Uni on garnents. In a considered application of the Rule 403
bal ancing test, the court held that “[t]o the extent the issue
of whether Union had notice that 50/50 blend fabric could burn
and cause serious injury or that common househol d sources coul d
ignite the garnments remains in the case at trial, evidence of
prior accidents show ng those circunstances and i nvol vi ng Uni on
garnments nmade of 50/50 fabric will be relevant.” The court,
however, also held that because the issue was one of general
notice, plaintiff would not be permitted to introduce evidence

of the prejudicial details of these prior accidents,

22An appellate court will not scour the record for clainms of
error that an appellant fails to properly identify. Lenelson v.
United States, 752 F.2d 1538, 1553 (Fed. Cir. 1985).
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particularly the gruesome photographs she had assenbled of
horribly burned children. The wuse of the prior accidents
aut horized by the district court was, in our judgnent, a fair
and reasonabl e application of Rule 403.2°

Affirned.

2pPlaintiff’s final contention, that the district court
erred in refusing to permt her to argue an ad dammum to the
jury, nmerits no discussion. It would have been reversible error
for the court to have all owed such argunent. Davis v. Browni ng-

Ferris Industries, Inc., 898 F.2d 836, 837-838 (1st Cir. 1990).
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